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Diversity has significant educational 
benefits . . .
But nationwide racial isolation in 
schools is increasing.
How can we help charter schools to 
be part of the solution and not part of 
the problem?
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Why Are Diverse Enrollments at 
Charter Schools Important?

Student body diversity has strong educational 
and social benefits for all students, such as:

Increased academic achievement for minority 
students as measured by test scores;
Richer educational experience for all students 
based on exposure to diverse viewpoints and 
opportunity to overcome stereotypes;
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Why Are Diverse Enrollments at 
Charter Schools Important? (2)

Higher set of educational 
and career options for 
minority students because 
of peer influence and 
enhanced social networks;
More integrated lives as 
adults for all students, such 
as interracial friendships.
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The Harvard Civil Rights Project Report --
Brown at 50:  King’s Dream or 

Plessy’s Nightmare?
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Increasing Racial Isolation –
National Trends

According to a recent Harvard Civil Rights Project, 
there has been substantial “slippage” toward 
segregation of blacks in most states that were highly 
desegregated in 1991.
In 1954, no black students were in majority white 
schools in the South.  In 1988, 43.5% of all black 
students were in majority white schools in the South.  
It was down to only 30.2% in 2001.
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Increasing Racial Resegregation –
National Trends (2)

In 2001, a typical black or Latino 
student attended a school that was two-
thirds black or Latino.
In 2001-2002, 43% percent of all U.S. 
schools were intensely segregated 
white schools (90-100% white).
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Increasing Racial Resegregation -
National Trends (3)

Where do charters fit in?
On the one hand, like magnet schools, 
they often are not tied as closely to 
segregated residential demographics as 
are many public schools.
On the other hand, parental choice can 
also lead to racially or ethnically 
identifiable school enrollments.
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Increasing Racial Resegregation -
National Trends (4)

What affects choice?
Location?
Founders?
Mission?
Marketing?
More subtle signals?
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Increasing Racial Resegregation -
National Trends (5)

Initially many believed charters 
would attract a disproportionate 
number of white students.
In fact, to date, the pattern has been 
the opposite:  Charter schools 
nationwide enroll a larger percentage 
of minority students than do other 
public schools.



11

Increasing Racial Resegregation -
National Trends (6)

Harvard Civil Rights Project Report 
Charter School and Race:  A Lost 
Opportunity for Integrated Education

In 2000-2001, 89% of black charter 
school students attended a 
predominantly minority school and 70% 
attended a school more than 90% 
minority.



12

Increasing Racial Resegregation -
National Trends (7)

Likewise, 78% of Latino charter school 
students attended a predominantly 
minority school and 42% attended a 
more than 90% minority school.
83% of white charter school students 
attended a majority white school and 
22% attended a 90% or more white 
school.
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Legal and Practical Issues for 
Charter Schools in this Context

1. Is the District in which the charter 
operates under a desegregation court 
order or agreement?

2. If there is no court order, what, if 
anything,  does the state’s charter 
school law say about diversity?

3. [How does federal law relate to state 
charter laws, if a district is not under 
court order?]
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Under Court Order

For districts under court order, or subject 
to an OCR agreement, such an order or 
agreement often prescribes specific racial 
enrollment requirements or guidelines.
For example, often schools must be with 
plus-or-minus 15 percentage points of the 
District-wide average minority, or black, 
enrollment.
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Under Court Order (2)

It is possible that a federal court 
could find that such a guideline 
applies to charter schools.

See, e.g., Davis v. East Baton Rouge 
Parish School Board, C.A. 50. 56-1662 
(M.D. La. 1999) (stating that charter 
schools in the district remain subject to 
court’s orders relating to 
desegregation).
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Under Court Order (3)
It is even more likely that a court would 
find that a district authorizer could not 
knowingly authorize charters that would 
undermine the compliance of the District’s 
regular public schools with such a 
requirement.

See, e.g., Berry v. School District of the Boston 
Harbor, 56 F.Supp.2d 866, 872 (W.D. Mich. 
1999) (when considering charter school 
application to operate within a school system, 
court will consider possible interference with 
remedial order and effect on district’s ongoing 
ability to eliminate vestiges of discrimination).
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Under Court Order (4)

It is also possible that state law 
would mandate that such a guideline 
applies to charter schools.
Implications for authorizers:

Know the specific requirements of any 
relevant court order or agreement.
Consider charter school enrollments 
and their effects on regular public 
school enrollments.
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State Charter Laws

What, if anything, does the state 
statute require as a goal for charter 
school enrollment diversity?

Approximately nineteen state charter 
laws directly address this issue.
The relevant provisions in all fifty states 
are summarized on pages 20-23 of the 
Harvard Report.
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State Charter Laws (2)

Examples:
South Carolina – “A charter school shall 
adhere to the same . . . civil rights . . . 
requirements as applied to public schools 
operating in the same school district.”
“ . . . under no circumstances may charter 
school enrollment differ from the racial 
composition of the school district by more 
than ten percent.”
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State Charter Laws (3)
A South Carolina state court found that 
provision unconstitutional.  Thereafter, 
it was replaced with the following.

“[I]t is required that the racial composition 
of the charter school enrollment reflect that 
of the school district or that of the targeted 
student population which the charter school 
proposes to serve to be defined for the 
purposes of this chapter as differing by no 
more than twenty percent from that 
population . . .
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State Charter Laws (4)
In the event that racial composition of an 
applicant’s or charter school’s enrollment 
differs from the enrollment of the local school 
district or the targeted student population by 
more than twenty percent, despite its best 
efforts, the local school district board shall 
consider the applicant’s or the charter school’s 
recruitment efforts and racial composition of 
the applicant pool in determining whether the 
applicant or charter school is operating in a 
nondiscriminatory manner . . . .
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State Charter Laws (5)
A finding by the local school district board that 
the applicant or charter school is operating in 
a racially discriminatory manner may justify 
the denial of a charter school application or 
the revocation of a charter as provided herein . 
. . .  A finding by the local school district board 
that the applicant is not operating in a racially 
discriminatory manner shall justify approval of 
the charter without regard to the racial 
percentage requirement if the application is 
acceptable in all other aspects.”
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State Charter Laws (6)

Florida:  
“The charter shall address . . .
[t]he ways by which the school will 
achieve a racial/ethnic balance 
reflective of the community it serves or 
within the racial/ethnic range of other 
public schools in the same school 
district.”
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State Charter Laws (7)

California:  
Charter applicants must identify the 
“means by which the school will 
achieve a racial and ethnic balance 
among its pupils that is reflective of the 
general population residing within the 
territorial jurisdiction of the school 
district to which the charter petition is 
being submitted.”
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State Charter Laws (8)
Implications, if your State has such a 
requirement, and maybe even if it 
doesn’t:

Ask charter applicants to:
Define the “community it will serve?”
Identify its diversity goals, if any?
Describe its plans for . . .

Transportation
Outreach
Recruitment

Make sure there is no discrimination
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How might federal law impact state 
charter laws with respect to diversity 
requirements?
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The 2003 Michigan Decisions

Grutter v. Bollinger and Gratz v. Bollinger

Racial classifications are constitutional only if 
they are narrowly tailored to further a compelling 
governmental interest
Pursuit of the educational benefits of a diverse 
student body is a compelling governmental 
interest
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The Michigan Decisions (2)
Grutter v. Bollinger and Gratz v. Bollinger

According to the Supreme Court, the educational 
benefits of diversity are “substantial”:  

Breaks down stereotypes
Improves classroom discussion
Prepares students for the
workforce and citizenship
Permits universities to “cultivate a set of 
leaders with legitimacy in the eyes of the 
citizenry”
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The Michigan Decisions (3)
Grutter v. Bollinger and Gratz v. Bollinger

Universities may use race as a “plus factor” in 
the context of individualized consideration of 
admissions applications – this approach is 
narrowly tailored
They may not mechanically apply race, use 
quotas or separate admissions tracks, employ 
“outright racial balancing,” or isolate minority 
group members from competition with others 
A school may, however, have a goal of attaining a 
“critical mass” of underrepresented minority 
students
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Implications of the 
Michigan Decisions

The educational benefits of diversity are 
even more compelling in the K-12 context

Breaking down racial stereotypes
Preparing students for work and 
citizenship
Building long-term interracial friendships
Providing diverse perspectives in 
classroom discussion
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Implications of the 
Michigan Decisions (2)

Narrow tailoring analysis not directly 
applicable in the context of charter schools, 
but may provide some guidance 

May need to avoid mechanical application of 
race in admissions decisions (see, e.g. 
South Carolina)
Use of race may be more likely to pass 
muster if used more flexibly, in the context 
of individualized admissions decisions, to 
achieve a critical mass of minority students


